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INTRODUCTION

1. This Decision (“the Decision”) concerns an enterprise known as
Dagang Net Technologies Sdn. Bhd. (“Dagang Net”) (177974-T)".

2. Earlier, in the Proposed Decision against Dagang Net,? the
Commission had made a provisional finding that Dagang Net had on
29.10.2015, committed an act that amounts to an abuse of its
dominant position in a market for services thereby infringing section
10(1) of the Competition Act 2010 (“the Act”) (“the Infringement”). The
Proposed Decision was based on the provisional finding of fact that
Dagang Net had engaged in the practice of exclusive dealing by
imposing an exclusivity clause in the MyChannel Partner Agreement
("MCPA”) agreements that it made between the software providers in
the year 2015 to 2016 and subsequently the refusal to supply
electronic mailboxes to the end users of the Sisterm Maklumat Kastam
(“SMK™).

3. Upon considering the representations made by Dagang Net, both
written and oral, the Commission is satisfied on a balance of
probabilities that Dagang Net had infringed section 10(1) of the Act
by engaging in exclusive dealing through the imposition of an
exclusivity clause in the MCPA between Dagang Net and the
software providers in the year 2015 to 2016. However, it is also our
finding that the refusal to supply electronic mailboxes by Dagang Net

does not significantly prevent, restrict or distort competition; and

' Companies Commission of Malaysia search on Dagang Net dated 29.12.2015.
2 Served on Dagang Net on 10.7.2018.



therefore, such refusal does not constitute an infringement of section

10.

By this Decision, the Commission hereby issues directions to Dagang

Net as elaborated in Part 3 of the Decision. In addition, the

Commission imposes on Dagang Net a financial penalty of
RM10,302,475.97 for the infringement.

In this Decision, the following acronyms/terms as set out in the left

column in the Table below, wherever they appear in the Decision,

shall carry the corresponding meanings as set out in the right column

of the Table.
ACRONYM/TERM MEANING
AFAM Airfreight Forwarders Association of Malaysia
B2G Business to Government
CVI Customs Verification Initiatives
EAI Enterprise Application Interface
end users Manufacturers, importers, exporters, freight
forwarders and shipping agents
FMFF Federation of Malaysian Freight Forwarders
Government Government of Malaysia
lILS International Integrated Logistics Services
MCPA MyChannel Partner Agreement
MCPP MyChannel Partner Program
MIDA Malaysian Investment Development Authority
MOF Ministry of Finance
MSPA Master Solution Partner Agreement




ACRONYM/TERM

MEANING

NCCIM National Chamber of Commerce and Industry
Malaysia
NSW National Single Window
OGA Other Government Agencies
PDK Perintah Duti Kastam
PIA Permit Issuing Agencies
PRISKA Pusat Risikan Kastam
RMC Royal Malaysian Customs Department
SAC Single Agent Code
SAFFLA Selangor Freight Forwarders and Logistics
Association
SMK Sistem  Maklumat  Kastam  (Customs
Information System)
uCustoms Ubiquitous Customs
UN/EDIFACT United Nations’ Electronic Data Interchange

for Administration, Commerce and Transport




PART 1: THE FACTUAL BACKGROUND

A.

A1

THE COMPLAINANTS

RANK ALPHA TECHNOLOGIES SDN. BHD.

Rank Alpha Technologies Sdn. Bhd. (“Rank Alpha”) (269716-T)3 is
a private limited company and is principally engaged in the provision

of software services and sales of computers and peripherals.

On 2.12.2015, the Commission received a complaint made by Rank
Alpha. In its complaint, Rank Alpha alleged that Dagang Net had
engaged in conduct which amount to an abuse of its dominant
position as the government appointed sole operator of the National
Single Window in relation to electronic trade facilitation data

transmission by end users to the RMC.*

Upon conducting a preliminary inquiry, the Commission identified
the following conduct on the part of Dagang Net: an imposition of an
exclusive dealing arrangement and a refusal to supply the electronic

mailboxes by Dagang Net.

3 Companies Commission of Malaysia search on Rank Alpha dated 16.6.2020.
4 E-Complaint from Rank Alpha dated 2.12.2015.



A.2 TITIMAS LOGISTICS SDN. BHD.

4.  Titimas Logistics Sdn. Bhd. (“Titimas Logistics”) (55556-U)° is a
private limited company and is principally engaged in the provision

of forwarding and cargo handling services.

5. On 4.1.2017, Titimas Logistics lodged a complaint to the
Commission.® In its complaint, Titimas Logistics alleged that
Dagang Net had engaged in conduct that amount to an abuse of its
dominant position as the Government appointed sole operator of the
National Single Window in relation to electronic trade facilitation
data transmission by end users to the RMC. Upon making an inquiry
on the complaint, the Commission identifies a refusal on the part of

Dagang Net to supply electronic mailboxes to Titimas Logistics.

B. THE ENTERPRISE CONCERNED

B.1 DAGANG NET TECHNOLOGIES SDN. BHD.

6. Dagang Net is a private limited company. Previously, Dagang Net
was known as “Electronic Data Interchange (M) Sdn. Bhd.”
However, on 13.7.2000 Dagang Net had its name changed from

“Electronic Data Interchange (M) Sdn. Bhd.” to the present name.’

5 Companies Commission of Malaysia search on Titimas Logistics dated 16.6.2020.
6 E-Complaint from Titimas Logistics dated 4.1.2017.
7 Companies Commission of Malaysia search on Dagang Net dated 29.12.2015.



B.2

10.

Dagang Net is carrying on commercial activities relating to, amongst
other things, the provision of business-to-government e-commerce

services and computerised transaction facilitation services.

CORPORATE STRUCTURE OF DAGANG NET

Dagang Net is wholly owned by Dagang Nexchange Berhad
(“DNEX”) (10039-P).2 DNEX is a public limited investment holding
company® and is principally engaged in the business of information
communication technology and energy. DNEX was previously
known as “Time Engineering Berhad” before changing to its current
name on 19.5.2015.

At the time of the issuance of the Proposed Decision, Censof
Holdings Berhad (“Censof’) (828296-A)' was the largest non-
nominee shareholder in DNEX with 16% shares. Concurrently, at
the time of the issuance of the Proposed Decision, Saas Global Sdn.
Bhd. (“Saas Global”) (730791-U)'"" was the largest shareholder in

Censof with 38% shares.?

The shareholders for Dagang Net, DNEX, Censof and Saas Global

are described in Table 1 below.

8 Companies Commission of Malaysia search on Dagang Net dated 16.6.2020.
9 Companies Commission of Malaysia search on DNEX dated 16.6.2020.

10 Companies Commission of Malaysia search on Censof dated 29.2.2016.

" Companies Commission of Malaysia search on Saas Global dated 29.2.2016.
2 Companies Commission of Malaysia search on Censof dated 29.2.2016.
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Table

1: List of Shareholders in 2015

SHAREHOLDERS
DAGANG NET DNEX CENSOF SAAS GLOBAL
DNEX Lim Kooi Fui Mohd Akob Bin Ahmad Tamil Selvan A/L M. Durairaj
(100%) (0.25%) (0.4%) (10%)
Lim Siang Hee Mohd Hassan Bin Madon Ang Hsin Hsien
(0.37%) (0.5%) (10%)

Mohd Shafei Abdullah

Tan Sri Mohd Ibrahim Bin

Samsul Bin Husin

(0.39%) Mohd Zain (50%)
(0.3%)
Eashwary A/P Mageswaran Lu Loke Moy Ameer Bin Shaik Mydin
(0.29%) (0.0001%) (30%)

Tan Tiam Yee
(0.36%)

Raja Mohd Nazir Bin Raja Abd
Malek
(0.3%)

Public Nominees (Tempatan)
Sdn. Bhd.
(2.05%)

Kua Kim Soon
(0.5%)

11



SHAREHOLDERS

DAGANG NET

DNEX

CENSOF

SAAS GLOBAL

Maybank Securities
Nominees (Tempatan) Sdn.
Bhd.

(0.90%)

Saas Global Sdn. Bhd.
(38.3%)

Cimsec Nominees
(Tempatan) Sdn. Bhd.
(1.58%)

Public Nominees (Tempatan)
Sdn. Bhd.
(0.4%)

Maybank Nominees
(Tempatan) Sdn. Bhd.
(1.96%)

Malaysia Venture Capital
Management Bhd.
(1.8%)

Kenanga Nominees
(Tempatan) Sdn. Bhd.
(0.43%)

Expedient Equity Ventures
Sdn. Bhd.
(2.1%)

RHB Nominees (Tempatan)
Sdn. Bhd.
(23.49%)

Cimsec Nominees (Tempatan)
Sdn. Bhd.
(0.3%)

12



SHAREHOLDERS

DAGANG NET

DNEX

CENSOF

SAAS GLOBAL

Censof Holdings Berhad
(16.14%)

DB (Malaysia) Nominee
(Tempatan) Sdn. Bhd.
(2.7%)

SJ Sec Nominees
(Tempatan) Sdn. Bhd.
(0.64%)

Tasec Nominees (Tempatan)
Sdn. Bhd.
(8.3%)

RHB Capital Nominees
(Tempatan) Sdn. Bhd.
(0.36%)

Maybank Nominees
(Tempatan) Sdn. Bhd.
(0.5%)

HLIB Nominees (Tempatan)
Sdn. Bhd.
(0.69%)

Citicorp Nominees
(Tempatan) Sdn. Bhd.
(0.6%)

Affin Hwang Nominees
(Tempatan) Sdn. Bhd.
(0.43%)

M&A Nominee (Tempatan)
Sdn. Bhd.
(0.9%)

13



SHAREHOLDERS

DAGANG NET

DNEX

CENSOF

SAAS GLOBAL

Affin Hwang Nominees
(Asing) Sdn. Bhd.
(0.32%)

Singapore Enterprises
Private Ltd.
(0.4%)

JF Apex Nominees
(Tempatan) Sdn. Bhd.
(0.98%)

Affin Hwang Nominees
(Asing) Sdn. Bhd.
(0.4%)

Alliancegroup Nominees
(Tempatan) Sdn. Bhd.
(0.69%)

TA Nominees (Tempatan)
Sdn. Bhd.
(0.7%)

TA Nominees Sdn. Bhd.

Amsec Nominees

(0.48%) (Tempatan) Sdn. Bhd.
(0.4%)
Remaining JF Apex Nominees
(46.77%) (Tempatan) Sdn. Bhd.

(4.2%)

14



SHAREHOLDERS

DAGANG NET

DNEX

CENSOF

SAAS GLOBAL

Alliancegroup Nominees
(Tempatan) Sdn. Bhd.
(0.5%)

Remaining (35.1%)

[The remainder of this page has been left intentionally blank]
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11.  The Commission notes that Azman bin Karim_

- Is the current largest non-nominee shareholder in DNEX with
5.16%.13

12. The current shareholders for Dagang Net and DNEX, are described in

Table 2 below.
Table 2: List of Shareholders in 2020
SHAREHOLDERS
DAGANG NET DNEX
DNEX Cimsec Nominees (Tempatan) Sdn. Bhd.
(100%) (2.13%)

Khoo Kok Seng
(0.93%)

Azman Bin Karim
(5.16%)

Maybank Nominees (Tempatan) Sdn. Bhd.
(4.58%)

Public Nominees (Tempatan) Sdn. Bhd.
(2.07%)

Maybank Securities Nominees (Tempatan) Sdn.
Bhd.
(0.49%)

13 Companies Commission of Malaysia search on DNEX dated 16.6.2020.
16



SHAREHOLDERS

DAGANG NET

DNEX

Bl Nominees (Tempatan) Sdn. Bhd.
(20.48%)

HLIB Nominees (Tempatan) Sdn. Bhd.
(0.53%)

JF Apex Nominees (Tempatan) Sdn. Bhd.
(0.57%)

Kenanga Nominees (Tempatan) Sdn. Bhd.
(7.47%)

MIDF Amanah Investment Nominees
(Tempatan) Sdn. Bhd.
(9.01%)

RHB Nominees (Tempatan) Sdn. Bhd.
(1.37%)

M & A Nominee (Tempatan) Sdn. Bhd.
(0.34%)

Alliancegroup Nominees (Tempatan) Sdn. Bhd.

(0.95%)

Citigroup Nominees (Tempatan) Sdn. Bhd.
(1.59%)

Amanahraya Trustees Berhad
(0.58%)

17



C.1

13.

SHAREHOLDERS

DAGANG NET DNEX

HLB Nominees (Tempatan) Sdn. Bhd.
(0.50%)

CIMB Group Nominees (Asing) Sdn. Bhd.
(0.30%)

Citigroup Nominees (Asing) Sdn. Bhd.
(4.63%)
RHB Capital Nominees (Tempatan) Sdn. Bhd.
(0.87%)

Remaining
(35.45%)

BUSINESS AND INDUSTRY LANDSCAPE: TRADE FACILITATION
UNDER THE NATIONAL SINGLE WINDOW - SMK AND THE
UBIQUITOUS CUSTOMS SYSTEM

HISTORY OF THE SMK
Trade facilitation involves a range of activities centred on lowering
trade transaction costs for companies in the field of global commerce.

These costs are related to and include the price of moving freight cargo

from one destination to another.

18



14.

15.

C.2

16.

The Government decided that Customs declarations are to be
submitted electronically in order to enhance its tax collection system

and to facilitate trading in Malaysia.

Accordingly, in 1992 the RMC issued an invitation to tender for the
development and maintenance of the SMK. Edaran IT Services Sdn.
Bhd. (“Edaran IT Services”) (155273-A)'* was awarded the tender and
had since developed the SMK for the RMC. At the same time, Edaran
IT Services has been maintaining the provision of the back-end

services of the said system.™

HISTORY OF THE NATIONAL SINGLE WINDOW

Based on the agreement dated 1.3.2005, the Government granted to
the NCCIM the sole and exclusive right to undertake the organisation,
development and implementation of a trade documentation system.
The NCCIM appointed Electronic Data Interchange (M) Sdn. Bhd. (as
Dagang Net was previously known) to undertake the development and
production of all aspects of the trade documentation system and the
provision of services that facilitated the trading and finance
communities in the exchange of data, submission of documents and
transmission of messages electronically, using the UN/EDIFACT

standards between themselves and the RMC.'6

4 Companies Commission of Malaysia search on Edaran IT Services dated 29.12.2015.

5 Minutes of Meeting between Edaran Trade and the Commission dated 13.4.2016; and Paragraph 4 of
Statement of Mohd Nor Fauzi bin Abdul Kayum of Edaran IT recorded on 6.10.2017.

6 Agreement between Government of Malaysia and Dagang Net dated 1.3.2005.
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17.

18.

19.

Dagang Net’s provision and scope of its front-end services was further
extended.’ Dagang Net was granted the right to operate a trade
documentation system connected to the SMK to facilitate data
exchange, submission of trade documentation (such as Customs
Declarations, Cargo manifests and several related documents) and
transmission of messages electronically using the UN/EDIFACT

standards.

By an agreement dated 19.11.2009, Dagang Net was appointed by the
Government to be the provider to design, develop, operate and
maintain the NSW system for the purposes of providing the NSW
services.'® The appointment was for 5 years from 2009 to 2014. Since
no other enterprise was appointed by the Government, therefore,

Dagang Net became the sole provider for the NSW system.

This arrangement has been renewed for another 4 years by the
Ministry of Finance (“MOF”) via the Supplemental Agreement dated
24.10.2014 and a letter dated 19.9.2016." Subsequently on
20.12.2017, the duration of Dagang Net’s appointment was extended
to 31.8.2019 via a letter from the MOF to Dagang Net dated
20.12.2017.%°

7 Agreement between Government of Malaysia and Dagang Net dated 1.3.2005.

8 Agreement between Government of Malaysia and Dagang Net dated 19.11.2009; Minutes of Meeting
between MOF, MITI and the Commission dated 3.3.2016; and Part A of Statement of Mohammad Haizam
Bin Hashim of RMC recorded on 17.4.2017.

9 Supplemental Agreement to the Agreement for the Design, Development, Operation and Maintenance
of the National Single Window for Trade Facilitation System between Government of Malaysia and Dagang
Net dated 24.10.2014; and Letter from MOF to Dagang Net dated 19.9.2016.

20 | etter from MOF to Dagang Net dated 20.12.2017.
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20.

Cc3

21,

22.

23.

As of the date of this Decision, Dagang Net’s appointment has been
extended until 31.8.2021.%"

OVERVIEW TRADE FACILITATION VIA THE NSW-SMK

The NSW is an electronic-based ecosystem that enables Customs
related documents and transactions to be transferred electronically
between the trading communities and regulatory authorities in

Malaysia via a single point of entry.

The trading communities consist of manufacturers, importers,
exporters, freight forwarders and shipping agents (hereinafter referred
to as “end users”) whereas the regulatory authorities consist of the
RMC, terminal and port operators, port authorities, banks and permit
issuing agencies such as the Ministry of International Trade and

Industry, Ministry of Agriculture and SIRIM Berhad.??

Dagang Net as the sole service operator of the NSW provides the

following services:?

21 Dagang Net's Newsletter titled “Dagang Net receives contract extension for National Single Window for
Trade Facilitation” dated 24.7.2019.

22 Minutes of Meeting between Edaran Trade Network and the Commission dated 17.1.2017; and
Paragraphs 3 and 5 of Statement of Datuk Samsul bin Husin of Dagang Net recorded on 5.6.2017.

23 Paragraph 3 of Statement of Zahari Azar bin Zainuddin of Dagang Net recorded on 5.6.2017; Paragraph
6 of Statement of Zulkeflee bin Sahni of Dagang Net recorded on 7.6.2017; and services provided by
Dagang Net.

21



(@)

(b)

(d)

(e)

(f)

Customs Declarations — allows the end users to submit
customs declaration forms to the RMC for its approval

before the goods can reach the respective ports;

Customs Duty Payment — allows the end users to pay their
duties and tax to the RMC, permit fees to permit issuing

agencies, and any bill payment to Dagang Net;

Preparation of Permits for Approval — allows the end users
to obtain the permits from the permit issuing agencies

electronically;

Preparation of Permits under the Strategic Trade Act 2010
— allows the end users to obtain the permits from the permit

issuing agencies electronically;

Preferential Certificates of Origin — allows the end users to
obtain the permits from the permit issuing agencies

electronically; and

Electronic Manifest System — allows the end user to submit
their cargo manifest and vessel information to the relevant

port authority for their approval.

24. All of the above services are essential to the end users when carrying

out import and export trading activities.

22



295.

In order to utilise the above services, the end users will have to transmit
the required information to the regulatory authorities via the NSW and
the process flow is then reversed from the regulatory authorities to the
end users via the NSW. The connectivity between the end users and
the regulatory authorities via the NSW is only possible using a system
known as SMK. This process flow can be further illustrated in Diagram

1 as below:

Diagram 1: The NSW/SMK System

NSW Today

Figure below depicts the current environment of DNT NSW - SMK:

3 &
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26. In utilizing the services of Customs Declaration, the end users may use

any of the following methods:?*

(i) eDeclare (Dagang Net’s own online web portal);

(i)  Enterprise Application Interface (“EAI”) which is the end
users’ own back-end software?®; and

(iii) software from the software providers as listed in

Paragraph 31.

27. In utilizing the software, end users may purchase the software from
software providers as listed in Paragraph 31. It is important to note
that the software must be connected to an electronic mailbox in order
to transmit the trade facilitation data. End users will not be able to use
the software without the electronic mailbox.?® Dagang Net is the sole

generator of the electronic mailbox.

28. Each software is hardcoded with the electronic mailbox’s unique

identification number as well as the end user's username and

24 Paragraph 4 of Statement of Datuk Samsul bin Husin of Dagang Net recorded on 5.6.2017; Paragraph 5
of Statement of Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on 5.6.2017; Paragraph
4 of Statement of Zahari Azar bin Zainudin of Dagang Net recorded on 5.6.2017; and Letter from Dagang
Net to the Commission dated 4.5.2017.
25 Paragraph 6 of Statement of Tan Hee Bo of Buttonwood recorded on 29.12.2016.
26 Paragraph 5 of Statement of Datuk Samsul bin Husin of Dagang Net recorded on 5.6.2017; Paragraph 9
of Statement of Abdul Khalil bin Abdullah of Dagang Net recorded on 5.6.2017; Paragraph 6 of Statement
of Zahari Azar Bin Zainudin of Dagang Net recorded on 5.6.2017; Paragraph 11 of Asvinder Kaur A/P Asha
Singh of Dagang Net recorded on 5.6.2017; Paragraphs 7 and 8 of Statement of Zulkeflee Bin Sahni of
Dagang Net recorded on 7.6.2017; Paragraphs 3 to 5 of Statement of Jane Lim Juck Noi of Rank Alpha
recorded on 25.10.2016; and Paragraphs 2 and 3 of Statement of Alwyn Hoa Chee Keong of Wynet
recorded on 12.10.2016.
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password. Therefore, one electronic mailbox can only be used for one

software.

29. Upon obtaining the software and an electronic mailbox, end users are
able to submit the Customs Declaration forms. The process flow for

the submission of Customs Declaration by end users are as follows:

(i) The end user enters the required data (customs related
data) into the software and the said data will be transmitted
using the electronic mailbox to Dagang Net's gateway
platform under the NSW.

(i)  Once received, Dagang Net converts the data into the
UN/EDIFACT standard and transmit them via the same
electronic mailbox to the RMC under SMK.

(i)  RMC will then review the data and will acknowledge the
same or will inform the end user of any errors in their

Customs Declaration data via a reversed process flow. %’

30. The above-mentioned process flow of transmission of Customs

Declaration is further illustrated in Diagram 2 below:

27 Video recording of Rank Alpha’s Cargo Declare software dated 15.8.2017; and the slides by RMC titled
“‘uCustoms system overview @logisware 2016” at page 4.
25



Diagram 2: Process flow for the submission and transmission of
Customs Declarations from the end user to the RMC

&Lﬂx& Malaysia Competition Commission

1. End 2. Software 3. Dagang Net 4. RMC review
User transmits Data converts said said data and
enters via Electronic datainto either
data into Mailbox to UN/EDIFACT acknowledges
software Dagang Net format and it orinform
Gateway NSW transmits to End User °f
SIMK/RMC any error via
reversed
process flow

C.3.1 SOFTWARE PROVIDERS

31. Software providers in the NSW — SMK market for trade facilitation

services are as follows:

(1) Rank Alpha;

(i) Wynet Computer Sdn. Bhd. (“Wynet”) (185919-V);%#

28Companies Commission of Malaysia search on Wynet dated 29.12.2015.
26



(i) Mobile-Force Software (M) Sdn. Bhd. (“Mobile-Force”)
(729350-K); 20

(iv) Buttonwood smartLogistics Sdn. Bhd. (“Buttonwood”)
(866686-T);3°

(V) Crimsonlogic Etrade Services Pte Ltd. (“Crimsonlogic”);?’

(vij  DNeXPORT Sdn. Bhd. (‘DNeXPORT");32

(vii) Digital System (Malaysia) Sdn. Bhd. (“DSM”) (73543-D);%?
and

(vii)  MCDS Software (M) Sdn. Bhd. (“MCDS”) (1053297-U).

32. The entry of new software providers into the market is uncommon
because the market is niche and mature with established players such
as Rank Alpha and Wynet, which end users are familiar with.>* At the

material time, recent software providers such as Buttonwood and DSM

29Agreement between Dagang Net and Mobile-Force dated 15.4.2008; Agreement between Dagang Net
and Mobile-Force dated 5.10.2015; Supplemental Agreement between Dagang Net and MCDS dated
2.11.2017.
30Companies Commission of Malaysia search on Buttonwood dated 25.7.2016.
31Agreement between Dagang Net and Crimsonlogic dated 22.1.2016
32Companies Commission of Malaysia search on DNeXPORT dated 29.12.2015.
33 Companies Commission of Malaysia search on DSM dated 24.11.2020.
34 Companies Commission of Malaysia search on MCDS dated 25.7.2016.
35 Paragraph 10 of Kelvin Tiong Chin Hock of Rank Alpha recorded on 26.10.2017; Paragraph 12 of
Alwyn Hoa Chee Keong of Wynet recorded on 13.10.2017; Paragraph 16 of Dato Wong Kam Yin of
DNEX recorded on 18.9.2017; Paragraph 25 of Statement of Zulkeflee bin Sahni of Dagang Net recorded
on 26.9.2017; and Paragraph 19 of Statement of Mohd Nor Fauzi Bin Abdul Kayum of Edaran IT
recorded on 6.10.2017.
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were considered fringe players in the market and do not have many

end users.36

C.3.2COSTS BORNE BY END USERS

33. Dagang Net will charge the end users a one-time registration fee, a
monthly charge as well as transaction charges according to the amount
of data transmitted monthly by the end users to the NSW/SMK for the

use of the electronic mailbox.*” The breakdown of the charges are as

follow:
Table 3: Charges by Dagang Net to End Users
CHARGES CORPORATE USER SME USER
Registration Fee RM500.00 RM200.00
Mailbox monthly RM160.00 RM90.00

charges

Transaction charges RMO0.80 per kilobyte RMO0.80 per kilobyte

36 Paragraph 20 of Statement of Mohd Nor Fauzi Bin Abdul Kayum of Edaran IT recorded on 6.10.2017
37 Email correspondence between Fadzilah Md Dahan of Dagang Net and the Commission dated
11.8.2017; Paragraph 13 of Statement of Asvinder Kaur A/P Asha Singh of Dagang Net recorded on
5.6.2017; and Paragraph 10 of Statement of Zulkeflee Bin Sahni of Dagang Net recorded on 7.6.2017.
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34.

Software providers will charge the end user a one-time payment for the
purchase of the software and an annual maintenance charge thereafter

for every year the software is subscribed.3®

C.3.3CUSTOM AGENT LICENCE REQUIREMENT ON END USERS

35.

36.

37.

End users are required to obtain a Customs Agent Licence from the
RMC in order to submit customs related documents and to make
transactions in the NSW-SMK._*° It should be noted however that, as of
2007, with the exception of those with International Integrated Logistics
Services (“lILS”) status, the RMC has frozen the issuance of the
Customs Agent License due to large inactive licenses in the logistics

market.40

Any new company forming part of the trading communities that wishes
to enter the logistics market at the material time must apply for an IILS
status from the Malaysian Investment Development Authority
(“MIDA”). Upon being granted the status, the company may apply to
the RMC for the Customs Agent License.

[ILS status enterprises are exempted from the above-mentioned freeze

on the issuance of Customs Agent Licenses by RMC. As of August

38 Paragraph 18 of Statement of Jane Lim Juck Noi of Rank Alpha recorded on 25.10.2016; and Paragraph
14 of Statement of Alywn Hoa Chee Keong of Wynet recorded on 12.10.2016.

39 Paragraph 2 of the Statement of Lim Seok Hua of SP Birilliant Strategy recorded on 16.11.2016.

40 Minutes of Meeting between the representatives of the RMC’s Bahagian Teknologi Maklumat and the
Commission held on 11.9.2017.
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2017, 102 enterprises have been granted IILS status by MIDA since its

initial issuance in 2008.4

C.4 UBIQUITOUS CUSTOMS SYSTEM

38. The Ubiquitous Customs (“‘uCustoms”) system was envisioned by the
Government in 2013 with a projected launching date in 2016.4? The
uCustoms system would see the merger of the NSW and the SMK
systems into a new NSW system which will be operated by the RMC.
It will provide a one-stop centre for trade facilitation providing end-to-
end services for end users in terms of obtaining or submitting the
relevant trade facilitation documents from/to the relevant government

agencies and/or to the RMC.*43

39. Pursuant to the above-mentioned project, the RMC issued a Request
for Proposal (“RFP”) — Tawaran Merekabentuk, Membangun,
Memasang, Mengkonfigurasi, Menguji, Mentauliah dan
Menyelenggara Sistem Service Provider untuk National Single

Window which was announced on 24.1.2015.44

41 Minutes of Meeting between the representative of MIDA and the Commission held on 18.8.2017; Email
correspondence from MIDA to the Commission dated 15.11.2017; and the attachment enclosed to the email
correspondence from MIDA to the Commission dated 15.11.2017.
42 uCustoms Brochure 1 retrieved from RMC’s website
http://www.customs.gov.my/en/uc/Pages/ucintrobrochure.aspx on 19.11.2020.
43 Part C of Statement of Mohammad Haizam bin Hashim of RMC recorded on 17.4.2017.
44 Attachment 1 of Edaran Trade’s Formal Reply to the Commission’s Queries sent on 17.1.2017.
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40.

41.

42.

43.

44.

On 23.11.2015, the RMC announced the appointments of both Dagang
Net and Edaran Trade as National Single Window Service Providers

to all relevant stakeholders by means of a circular.

Edaran Trade Network Sdn. Bhd. (“Edaran Trade”) (1156875-T)% was
appointed as the service provider in the uCustoms system. The
appointment of Edaran Trade as the service provider was conditional
on the formation of a joint venture between Edaran IT Services and
Rank Alpha for the duration of Edaran Trade’s appointment as a

service provider in the uCustoms system.4°

Edaran Trade is a private limited company established on 25.8.2015
and is principally engaged in providing information technology services
activities, NEC computer training, and wholesaling of computer
hardware, software and peripherals. It is the National Single Window

Service Provider for the uCustoms project.*’

The reason for the appointment of more than one service provider is to

provide more value-added services to the end users.*®

Under the proposed uCustoms system, the end user would have two
options in submitting or preparing its trade facilitation documents.

Firstly, the end user may directly submit or prepare trade facilitation

45 Companies Commission of Malaysia search on Edaran Trade dated 16.6.2020.

46 Attachment 3 of Edaran Trade’s Formal Reply to the Commission’s queries sent on 17.1.2017.
47 Attachment 7 of Edaran Trade’s Formal Reply to the Commission’s queries sent on 17.1.2017.
48 Part C of Statement of Mohammad Haizam bin Hashim of RMC recorded on 17.4.2017.
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documents via the uCustoms online web-based portal without a fee.

This option does not involve any service or software provider in

completing their trade facilitation document.

45. Alternatively, the end user may acquire the services of Service

Providers in the uCustoms system for additional value-added

services.*°

46. Diagram 3 below depicts the environment of the upcoming uCustoms

system:

Diagram 3: The Environment of the Upcoming uCustoms System
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49 Part C of Statement of Mohammad Haizam bin Hashim of RMC recorded on 17.4.2017.
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47.

48.

49.

50.

Due to technical issues on the development of the uCustoms system
and the complex nature of the project, the uCustoms system has been

delayed from its aimed launch date.*®

Despite the delay, the uCustoms system is evidently shown to be
progressing on a yearly basis. The scheduled date for the pilot and
simulation of the uCustoms with selected companies based in West
Port and Port Klang held on 17.12.2018.%" However, right until the
issuance of this Decision, the current trade facilitation system is still in

operation where Dagang Net is the sole service provider.

At the time of the issuance of this Decision, the operating environment
of uCustoms has yet to be finalized by RMC and is subject to change

before the actual date of implementation.

CONDUCT OF DAGANG NET

The Commission commenced its investigations in respect of the
complaints over Dagang Net’s conduct of imposing the exclusivity
clause in the MCPA on the software providers. This imposition
allegedly led to new and existing Rank Alpha and Wynet end users

unable to obtain new and additional electronic mailboxes by reason of

50 Minutes of Meeting between Edaran Trade and the Commission dated 17.1.2017; and Minutes of Meeting
of Meeting between the Commission and RMC held on 18.8.2017.

51 Retrieved from RMC’s website, entitled “uCustoms Latest News & Announcement — Implementation of
Pilot Live uCustoms in Westport, Port Klang on 19.1.2021.
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Rank Alpha’s and Wynet’s objections to the exclusivity clause and their
refusals to sign the MCPA.

51. The Commission views the following events as material and relevant

in coming to this Decision:

(i) On 15.4.2008, Dagang Net entered into an agreement with
Mobile-Force, namely, the “Master Solution Partner

Agreement” (“MSPA”) for a term of 5 years.?

(i) On 17.2.2009, Dagang Net entered into an agreement with
Rank Alpha, namely, the MSPA for a term of 5 years.>®

(i) On 17.4.2009, Dagang Net entered into an agreement with
Wynet, namely, the MSPA for a term of 5 years.%

52. The Commission observes at this point that the MSPA mentioned in

sub-points (i) to (iii), did not contain any exclusivity clause.

(iv) On 8.4.2013, Dagang Net was aware of the additional
service provider to be appointed by the Government for the

upcoming uCustoms.%®

52 Agreement between Dagang Net and Mobile-Force dated 15.4.2008.
53 Agreement between Dagang Net and Rank Alpha dated 17.2.2009.
5 Agreement between Dagang Net and Wynet dated 17.4.2009.
55 Minutes of Meeting entitled “Notes on discussion on Extension of NSW and Strategy Post uCustom”
dated 8.4.2013.
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53.

On 14.3.2014 and 24.9.2014, Dagang Net issued letters to
Rank Alpha on the term extension of the MSPA. The new
term of the MSPA was set to be until 31.3.2015. Dagang
Net informed Rank Alpha of a new agreement replacing
MSPA, which is pending finalisation of the terms and

conditions.%®

The Commission observes that the new agreement mentioned in sub-

point (v) does not contain any exclusivity clause.

(vi)

(vii)

(viii)

On 24.1.2015, RMC announced on the issuance of RFP

for the appointment of the uCustoms Service Provider.®’

On 25.3.2015, Dagang Net issued an invitation letter to
Rank Alpha to participate in the new partner programme

which is the “MyChannel Partner Agreement”.%®

The invitation letter contained the terms and conditions of
the MCPA, notably, the exclusivity clause and the fee
clause. Dagang Net informed Rank Alpha to respond as to
whether or not it accepted the terms and conditions of the
MCPA not later than 27.3.2015.%° The exclusivity clause

stipulates that during the tenure of the agreement, the

56 |etter from Dagang Net to Rank Alpha dated 14.3.2014; and Letter from Dagang Net to Rank Alpha

dated 24.9.2014.

57 Attachment 1 of Edaran Trade’s Formal Reply to the Commission’s queries sent on 17.1.2017.
58 | etter from Dagang Net to Rank Alpha dated 25.3.2015.
59 Appendix 1 of Letter from Dagang Net to Rank Alpha dated 25.3.2015.
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vendor shall not engage with other Service Provider, to be
appointed by the Royal Malaysian Customs Department
under the uCustoms Service Provider Program, to provide

similar services to the end users.

54. The Commission observes in sub-points (vii) and (viii) that there was
an introduction of an exclusivity clause in the MCPA between Dagang

Net and the software providers.

(ix) On 2.4.2015, Dagang Net issued a reminder letter to Rank
Alpha with an extension of time until 10.4.2015 for the

latter’s confirmation of acceptance of the MCPA.%°

(x) Between 10.4.2015 and 15.4.2015, there were
communications between Rank Alpha and Dagang Net on
the extension of time for Rank Alpha to confirm its
agreement to the MCPA. On 13.4.2015, Dagang Net
proposed for a meeting with Rank Alpha to clarify issues
regarding the MCPA.%’

(xi) Dagang Net agreed to meet Rank Alpha on 20.4.2015.2

60 | etter from Dagang Net to Rank Alpha dated 2.4.2015.
6" Email Correspondence between Dagang Net and Rank Alpha between 10.4.2015 to 15.4.2015.
62 Email Correspondence between Dagang Net and Rank Alpha between 10.4.2015 to 15.4.2015.
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

On 14.8.2015, Edaran Trade and Dagang Net were

appointed as the service providers for uCustoms.®?

On 5.10.2015, Mobile-Force signed the MCPA containing

the exclusivity clause with Dagang Net.%*

On 8.10.2015, Edaran Trade and Dagang Net attended a
meeting with the RMC on the uCustoms implementation

timeline.%®

In the 9™ Steering Committee Meeting held on 24.10.2015,
Dagang Net informed the attendees that the uCustoms
would be implemented on 1.12.2015, and registration with

the uCustoms would start on 1.1.2016.%6

On 29.10.2015, Dagang Net made an announcement to
the end users on its appointment as the service provider
for uCustoms. Dagang Net announced that DNeXPORT
and Mobile-Force were their current business partners for
the NSW and the end users were encouraged to migrate

to their business partners.

63 News article by the Edge titled “Royal Malaysian Customs appoints DNeX as trading solution service
provider” dated 18.4.2015; and Attachment 3 of Edaran Trade’s Formal Reply to the Commission’s Queries

senton 17.1.2017.

64 Agreement between Dagang Net and Mobile-Force dated 5.10.2015.
65 Minutes of 9" Steering Committee Meeting between FMFF and Dagang Net dated 24.10.2015.
66 Minutes of 9" Steering Committee Meeting between FMFF and Dagang Net dated 24.10.2015.
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(xvii)

(xviii)

(xix)

(xxi)

(xxii)

(xxiii)

On 30.10.2015, DNeXPORT signed the MCPA containing

the exclusivity clause with Dagang Net.%’

On 2.12.2015, Rank Alpha lodged a complaint to the
Commission on the exclusivity arrangement by Dagang
Net.

On 4.12.2015, Buttonwood signed the MCPA containing

the exclusivity clause with Dagang Net.%®

On 22.1.2016, Crimsonlogic signed the MCPA containing

the exclusivity clause with Dagang Net®.

On 21.6.2016, the Commission commenced an
investigation on the basis of the allegations made in the

complaint.

On 4.1.2017, Titimas Logistics lodged a complaint with the
Commission on the refusal by Dagang Net to supply

electronic mailboxes to the end users.

On 27.10.2017, DSM signed the MCPA without an

exclusivity clause.’®

67 Agreement between Dagang Net and DNeXPORT dated 30.10.2015.
68 Agreement between Dagang Net and Buttonwood dated 4.12.2015.
69 Agreement between Dagang Net and Crimsonlogic dated 22.01.2016.
70 | etter from Dagang Net to the Commission dated 30.10.2017.
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(xxiv)

(xxv)

(xxvi)

(xxvii)

(xxviii)

(Xxix)

On 1.8.2017, Wynet signed the MCPA without an

exclusivity clause.”

On 30.10.2017, GeTS Asia signed a supplemental

agreement to remove the exclusivity clause in the MCPA."?

On 2.11.2017, Buttonwood and MCDS signed a
supplemental agreement to remove the exclusivity clause
in the MCPA."3

On 15.11.2017, DNeXPORT signed a supplemental

agreement to remove the exclusivity clause in the MCPA.™

On 30.10.2017, Dagang Net informed the Commission on

the removal of the exclusivity clause in the MCPA."®

On 15.11.2017 Dagang Net sent an email to Rank Alpha
with an attachment of the draft MCPA precluding any
exclusivity clause. Dagang Net requested a discussion with
Rank Alpha on 20.11.2017.7® Rank Alpha informed

Dagang Net of its unavailability to attend the discussion.””

71 Agreement between Wynet and Dagang Net dated 1.8.2017.

72 Supplemental Agreement between Dagang Net and Crimsonlogic dated 30.10.2017.

73 Supplemental Agreement between Dagang Net and Buttonwood dated 2.11.2017; and Supplemental
Agreement between Dagang Net and MCDS dated 2.11.2017.

74 Supplemental Agreement between Dagang Net and DNeXPORT dated 15.11.2017.

75 | etter from Dagang Net to the Commission dated 30.10.2017.

76 Email correspondence between Dagang Net and Rank Alpha dated 15.11.2017.

77 Email correspondence between Dagang Net and Rank Alpha dated 15.11.2017.
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95.

56.

S7.

58.

59.

INVESTIGATION PROCEDURES AND PROCESS

On 2.12.2015, the Commission received a complaint under section 15

of the Act, lodged by Rank Alpha against Dagang Net.

On 21.6.2016, the Commission commenced an investigation under
section 15(1) of the Act into the alleged infringement to ascertain
whether or not there had been an infringement of the section 10

prohibition under the Act.

On 5.1.2017, the Commission received the second complaint, from
Titimas Logistics pertaining to the alleged anti-competitive conduct of

Dagang Net.

During the course of investigation, the Commission issued 79 formal
notices pursuant to section 18(1)(a) and (b) of the Act requiring the
parties concerned to provide information and/or documents and to
make statements to the Commission based on information and
documents requested or in relation to any queries made by the
Commission’s officers. The Commission issued 8 notices pursuant to

section 20 of the Act to access the records of the relevant parties.
In addition to the above, the Commission carried out interviews and
obtained statements under section 18(1) and (b) of the Act with the key

representatives of Dagang Net, DNEX, and DNeXPORT. The
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60.

61.

62.

63.

64.

65.

interviews with the key representatives of Dagang Net, DNEX, and
DNeXPORT are described in Appendix A.

The Commission also interviewed and obtained statements from
representatives of the relevant market participants and government

agencies as set out in Appendix B.

The Commission also carried out discussions with several relevant

parties and government agencies as set out in Appendix C.

Additionally, the Commission issued a notice pursuant to section 16 of
the Competition Commission Act 2010 (“Act 713") to Dagang Net for
the purpose of collecting information required in the performance of the

Commission’s functions.

On 6.4.2018, the Commission issued a Proposed Decision against

Dagang Net.

From 23.7.2018 to 24.7.2018, Dagang Net was granted access to the

Commission’s file.
On. 8.8.2018, Dagang Net requested an extension of time of 3 months

to submit its written representation to the Commission. Dagang Net

was granted the extension until 3.9.2018.
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66.

67.

F.1.

68.

Dagang Net submitted its written representations to the Commission
dated 30.8.2018. Subsequently, on 25.4.2019 and 29.7.2019, Dagang
Net submitted two additional written representations to the

Commission.

Dagang Net requested for and subsequently made its oral

representations to the Commission on the following dates:

(i) 16.1.2019;
(i) 25.4.2019; and
(i) 29.7.2019.

DAGANG NET'S ALLEGED PROCEDURAL IMPROPRIETY ON
THE PART OF THE COMMISSION

APPLICATION FOR A HEARING UNDER SECTION 38 OF THE
COMPETITION ACT 2010

At the commencement of the oral representation, Dagang Net applied
to the Commission to conduct a hearing pursuant to section 38 of the
Act. The purpose of the application was that Dagang Net intended to

cross examine a list of individuals referred in the Proposed Decision.
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Arguments by Dagang Net

69.

Dagang Net argues that the statements and information provided by

the individuals as listed in Table 4 below had been accepted without

proper evaluation by the Commission in the Proposed Decision despite

being contradictory to other evidence.

Table 4: The List of Individuals

NO. INDIVIDUAL DESIGNATION
1. | Mohamad Haizam Bin Hashim | Penolong Pengarah Kanan II,
Bahagian Projek uCustoms
2. |[Jane Lim Juck Noi Senior Manager, Rank Alpha
3. [ Kelvin Tiong Chin Hock Chief Executive Officer, Rank
Alpha
4. | Alwyn Hoa Chee Keong Managing Director, Wynet
5. | Paul Seo Tet Chong Executive Secretary of
Federation of Malaysian Freight
Forwarders (“FMFF?) and
Selangor Freight Forwarders
and Logistics Association
(“SFFLA")
6. | Francis Walter Culas Chairman, Airfreight Forwarders

Association of Malaysia
(“AFAM”)
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70.

71.

NO. INDIVIDUAL DESIGNATION
7. |Mohd Nor Fauzi bin Abdul | Head of NSW Edaran Trade and
Kayum Edaran IT and RMC Project
8. | Yeoh Keng Yao Director, Titimas Group of

Companies

Dagang Net sought to verify, test and seek clarifications from the

individuals in Table 4 through the cross examination. Dagang Net

contended that the credibility of the individuals could have been

impeached if Dagang Net were given the opportunity of cross

examination.

Dagang Net also alleges, which we disagree, that the Commission, in

arriving at its findings of facts in the Proposed Decision, had relied on

“‘informal discussions” without any statements taken from the following

individuals as listed in Table 5.

Table 5: The List of Individuals

NO. INDIVIDUAL DESIGNATION
1. | Dato’ Zaini Bin Md. Desa Pengarah, Bahagian
Perkastaman
2. | Mazuki Bin Md Taib Penolong Kanan Pengarah

Kastam |
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NO.

INDIVIDUAL

DESIGNATION

3. | Zabedah Binti Hussain Ketua Penolong Pengarah
Bahagian uCustoms
4. | Mazwin Binti Muhamad Project Management Office of
Yusof RMC
5. | Mohd Nor Hisyam Bin Mohd | Penolong Kanan Pengarah
Arshad Kastam I/
6. | Zaidah Binti Mohd Noor Timbalan Pengarah Cawangan
Aplikasi Bahagian Teknologi
Maklumat
7. | Ibrahim Helmi Abdullah Penolong Pengarah Kanan
Bahagian Dasar Pelaburan dan
Fasilitasi Perdagangan
8. | Jamilah Hj Hassan Pengarah Bahagian Sokongan
Perdagangan dan Industri
9. | Masri Zohaini Idris Deputy  Director, Business
Services and Supply Chain
Innovation
10. | Mohd Harun Elik Deputy  Director, Business

Services Supply Chain
Innovation

11.

John Patrick Antonysamy

Timbalan Setiausaha Bahagian
Cukai (Galakan Cukai dan
Sektoral), Tax Division
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72.

73.

74.

NO. INDIVIDUAL DESIGNATION

12. | Zainordin Bin Shahlal Wakil Kerajaan Persekutuan
Bahagian Cukai (Galakan Cukai
dan Sektoral), Tax Division

13. | Noreen Haiza Binti Ketua Penolong Setiausaha
Khairuddin Bahagian Cukai (Perkhidmatan
1), Tax Division

14. | Noor Azlina Bt Mat Saidi Penolong Setiausaha Bahagian
Cukai (Cukai Langsung), Tax
Division

Dagang Net contends that its inability to examine the individuals in
Table 5 amounts to a serious miscarriage of justice as it impacted the
evidence relied upon by the Commission in coming to the Proposed

Decision.

Dagang Net further argues that the Commission unfairly rejected its
application for a section 38 hearing and had directed that the
application for a hearing to be made during the oral representation for

the Commission’s consideration.

Dagang Net contends that the absence of a hearing and the inability to
cross-examine the listed individuals would be prejudicial to their

defence.
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The Commission’s Decision on the Application

75.

Having given due consideration to Dagang Net's application for a
section 38 hearing and the arguments of learned counsel, the
Commission was of the view that in the circumstances of the case, a
section 38 hearing was unnecessary. Accordingly, the application was
rejected, and learned counsel was directed to proceed with the oral
representation. The Commission opined that Dagang Net by its written
submissions and oral representation had been provided with adequate
opportunity to respond to the alleged inconsistencies and inaccuracies
of the statements relied upon by the Commission. In other words, we
take the position that the credibility or veracity of the statements of the
persons listed could be evaluated without the need of any cross-
examination. We shall now explain our reasons for rejecting the
application for a section 38 hearing by dealing with the statements of

the listed persons individually.

Mohamad Haizam Bin Hashim (“Haizam”)

Dagang Net’s Contentions

76.

Dagang Net is dissatisfied with the statement made by Haizam dated
17.4.2017, whose statement was relied upon by the Commission in
arriving at paragraphs 45, 74 and 128 of the Proposed Decision. We

shall discuss each of these paragraphs.
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Paragraph 45:

77.

78.

In this paragraph, the Commission notes that Haizam stated that
uCustoms was introduced to address the issue of there being only a

single service provider in the NSW-SMK system.

Dagang Net argues that this statement was factually inaccurate as the
uCustoms was conceived in 2013, while whilst the complaints by Rank
Alpha and Titimas Logistics were lodged in 2015 and 2017,
respectively. As such, uCustoms could not have been introduced to
address the complaints concerning the unavailability of the electronic

mailbox as raised by the service providers and end users.

Paragraph 74:

79.

80.

In this paragraph, the Commission notes that Haizam provided a
statement on behalf of the RMC, that was perceived to be in support

of the complaint by Rank Alpha.

Dagang Net sought to cross-examine Haizam with the view to
challenge the partiality of the RMC."®

78 | etter from RMC to Edaran IT dated 14.8.2015.
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Paragraph 128:

81.

82.

In this paragraph, the Commission notes that Haizam said that the
Single Agent Code (“SAC”) (Satu Kod Agen Kastam) was only
intended to standardise the forwarding agent code and not as a
measure to address the supply of mailboxes from Dagang Net to the

end users.

Dagang Net argues that this statement is inconsistent as there were
statements made by Paul Seo Tet Chong, Francis Walter Culas and
all the stakeholders including end users to the effect that the SAC

reduced the need for additional electronic mailbox.

The Commission’s Findings

83.

The following are the Commission’s findings regarding each of the

aforesaid paragraphs.

On paragraph 45:

84.

It is our position that Dagang Net had considered paragraph 45 of the
Proposed Decision in isolation and had disregarded the historical
background to the creation of uCustoms as set out in paragraphs 45 to

56 of the Proposed Decision.
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85. Dagang Net had also disregarded the statement made by Wan Ahmad
Syatibi bin Wan Abd Manan of Dagang Net’®, and the finding of facts
by the Commission as stated in paragraphs 160 to 162 of the Proposed
Decision®® to the effect that Wan Ahmad Syatibi's statement
corroborated the statement made by Haizam in relation to the non-

compliance of the terms set by Dagang Net.

On paragraph 74:

86. Itis our position that Dagang Net had considered paragraph 74 of the
Proposed Decision in isolation and had disregarded the background of
the appointment process as stated in paragraphs 71 to 73 of the

Proposed Decision.

87. Further, Dagang Net had failed to furnish any evidence to support the
allegation that Haizam was biased in his statement to the Commission.
The cross examination of Haizam for the purpose of paragraph 74 of
the Proposed Decision would have been a futile exercise as it would
not provide further clarification to the information already provided to

the Commission during the investigation.

79 Paragraph 34 of Statement of Wan Ahmad Syatibi of Dagang Net recorded on 27.9.2017.
80 Paragraph 34 of Statement of Wan Ahmad Syatibi of Dagang Net recorded on 27.9.2017.
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On paragraph 128:

88.

89.

90.

9.

It is our position that Dagang Net had considered paragraph 128 of the
Proposed Decision in isolation and had disregarded the function of the

SAC as stated in paragraphs 124 to 130 of the Proposed Decision.

The statements relied upon by Dagang Net as the “supporting
evidence” do not, as a whole, indicate the purpose of the utilisation of

the additional electronic mailbox by the end users.

Dagang Net had also disregarded the statements made by Asvinder
Kaur A/P Asha Singh®', Wan Ahmad Syatibi®? and Abdul Khalil bin
Abdullah,® all of Dagang Net, that corroborated the statement made
by Haizam regarding his view on the function of the SAC and additional
electronic mailbox that may be required by the end users for the
purposes of segregation of information for the end users’ business

operations.

Furthermore, Dagang Net had disregarded the fact that upon receiving
the request for additional electronic mailbox by the end users, Dagang
Net had not advised them to utilise SAC but instead advised the end

users to opt for the authorised software providers.34

81 Paragraph 12 of Statement of Asvinder Kaur A/P Asha Singh of Dagang Net recorded on 5.6.2017.

82 Paragraph 8 of Statement of Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on
5.6.2017.

83 Paragraph 10 of Statement by Abdul Khalil bin Abdullah of Dagang Net recorded on 5.6.2017.

84 Email correspondence between Dagang Net and DNeXPORT dated 3.11.2016; Paragraphs 11 and 12
of Statement of Zahari Bin Mohamed Yusoff of DNeXPORT recorded on 13.7. 2017; and Paragraphs 34
and 35 of Statement of Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net dated 27.9.2017.
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92. As such, the cross examination of Haizam for the purpose of paragraph
128 of the Proposed Decision would not provide further clarification to
the information already provided to the Commission during the

investigation.

Jane Lim Juck Noi (“Jane Lim”)

Dagang Net’s Contentions

93. Dagang Net is dissatisfied with the statement made by Jane Lim dated
25.10.2016, whose statement was relied upon by the Commission in
arriving at paragraphs 66, 70 and 105 of the Proposed Decision.
Dagang Net is also dissatisfied with the information provided by Jane
Lim during the meeting of 23.3.2017 with the Commission®, which
information was relied upon by the Commission in arriving at
paragraph 142 of the Proposed Decision. We shall discuss each of

these paragraphs.
Paragraph 66:
94. In this paragraph, the Commission notes that Jane Lim stated that

Rank Alpha objected to the exclusivity and fee clauses in the MCPA,
and this led to the non-signing of the MCPA.

85 Minutes of Meeting between Rank Alpha and the Commission dated 23.3.2017.
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95. Dagang Net argues that the objection to the said clauses was never
communicated to Dagang Net when the offer for participation in the
MCPA was first made to Rank Alpha in March 2015.8¢

Paragraph 70:

96. In this paragraph, it is stated that the Commission has sighted the draft
MCPA and found that the draft does not contain the purported

exclusivity clause.

97. Dagang Net argues that the cessation of Rank Alpha as the authorised
software provider for Dagang Net was at the behest and action of Rank
Alpha.?’

98. Dagang Net further submits that Rank Alpha had not sign the MCPA
that was offered to Rank Alpha in 2017 to participate, despite the fact
that the proposed agreement no longer contained the exclusivity

clause.

Paragraph 105:

99. In this paragraph, Jane Lim informed the Commission that additional

mailboxes may be required should the end users wishes to submit their

86 |_etter from Dagang Net to Rank Alpha dated 2.4.2015; Paragraph 15 of Statement of Zulkeflee bin Sahni
of Dagang Net recorded on 26.9.2017; and Paragraph 20 of Statement of Zulkeflee bin Sahni of Dagang
Net recorded on 7.6.2017.
87 Notice by Rank Alpha to end users dated 3.11.2015.
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trade facilitation data from more than one computer/location or they

wish to segregate their imports and exports information.

100. Dagang Net argues that the statement made by Jane Lim discounts and

contradicts the function of the SAC.

Paragraph 142:

101. In this paragraph, the Commission notes that Jane Lim had informed
the Commission that Dagang Net did not provide any information
updates with regards to the Perintah Duti Kastam (‘PDK”) 2017
certification and Rank Alpha subsequently had to obtain the said

certification from Edaran IT.

102. Dagang Net asserts that Rank Alpha was in fact invited for the PDK
2017 certification. Dagang Net further contended that Rank Alpha
subsequently attended the PDK 2017 certification that was held on
27.3.2017 and 28.3.2017.88

The Commission’s Findings

The following are the Commission’s findings regarding each of the aforesaid

paragraphs.

88 Email correspondences from Dagang Net to Rank Alpha between 22.3.2017 to 23.3.2017; and Email
correspondences from Dagang Net to Wynet between 22.3.2017 to 23.3.2017.
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On paragraph 66

103. It is the Commission’s finding that Dagang Net had deliberately ignored
the fact that Rank Alpha had requested for a clarification as to the terms
and conditions of the MCPA, and that this led to a scheduled meeting
on 20.4.2015.8° At all material time, Dagang Net was aware that Rank
Alpha disagreed with the exclusivity clause and the fee clause

contained in the terms and conditions.?°

104. Dagang Net had also disregarded the documentary evidence®' and
statement made by Kelvin Tiong Chin Hock® (“Kelvin Tiong”) that
corroborated the statement made by Jane Lim on Rank Alpha’s
disagreement over the terms and conditions of the MCPA in March
2015.

On paragraph 70
105. It is the Commission’s finding that Rank Alpha’s request for clarification

of the terms and conditions of the MCPA had been deliberately
disregarded by Dagang Net, which led to a scheduled meeting on

89 Email correspondence between Dagang Net and Rank Alpha between 10.4.2015 to 15.4.2015; Minutes
of Meeting between Rank Alpha and the Commission dated 17.1.2017; and Paragraph 18 of Statement of
Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on 5.6.2017.
9 Paragraph 14 of Statement of Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.
91 Letter from Dagang Net to its Subscribers dated 29.10.2015; and Letter from Rank Alpha to AFAM dated
12.11.2015.
92 Paragraph 6 of Statement of Kelvin Tiong Chin Hock of Rank Alpha recorded on 26.10.2017.
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20.4.2015.%3 At all material times, Rank Alpha’s disagreement with the
exclusivity clause and the fee clause contained in the terms and

conditions was known to Dagang Net.%*

106. Furthermore, Dagang Net had disregarded the letters®® and the
statement made by Kelvin Tiong® as corroborating evidence to the
statement made by Jane Lim on Rank Alpha’s disagreement over the

terms and conditions of the MCPA.

107. Dagang Net further disregarded the Commission’s finding at paragraph
244 of the Proposed Decision to the effect that Rank Alpha had started
to diversify and expand its business in light of the fact that it was unable
to generate sales of software in NSW-SMK related business, and that
prior to May 2017, the income generated from non-SMK information

technology related business was zero.

On paragraph 105

108. It is the Commission’s finding that Dagang Net disregarded the
statements made by Wan Ahmad Syatibi®’, Abdul Khalil bin Abdullah®,

98 Email Correspondence between Dagang Net and Rank Alpha between 10.4.2015 to 15.4.2015; Minutes
of Meeting between Rank Alpha and the Commission dated 17.1.2017; and Paragraph 18 of Statement of
Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on 5.6.2017.
% Paragraph 16 of Statement of Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.
9 | etter from Dagang Net to its Subscribers dated 29.10.2015; and Letter from Rank Alpha to AFAM
dated 12.11.2015.
9% Paragraph 6 of Statement of Kelvin Tiong Chin Hock of Rank Alpha recorded on 26.10.2017.
97 Paragraph 8 of Statement of Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on
5.6.2017.
98 Paragraph 10 of Statement of Abdul Khalil bin Abdullah of Dagang Net recorded on 5.6.2017.
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Zahari Azar bin Zainudin®®, Asvinder Kaur A/P Asha Singh'®, all of
Dagang Net, Dato’ Wong Kam Yin of DNEX™' and Alwyn Hoa Chee
Keong of Wynet'%? that corroborate the statement made by Jane Lim
and that support the finding of the Commission in paragraph 105 of the

Proposed Decision.

On paragraph 142

109.

110.

It is the Commission’s finding that Dagang Net had deliberately
disregarded the meeting held between the RMC, MOF, Dagang Net and
Edaran IT on 22.3.2017 which addressed the fact that Rank Alpha was
not provided with the information updates for PDK 2017 certification.
Additionally, Dagang Net had informed the Commission that it had
extended invitation to Rank Alpha pursuant to the meeting and upon
the instruction of the representatives from the MOF.'® The above-
mentioned instances support the Commission’s finding in paragraph

142 of the Proposed Decision.

As such, the cross examination of Jane Lim for the purpose of
paragraph 142 of the Proposed Decision would be an exercise in futility;
for it would not provide further clarification to the information already

provided to the Commission during the investigation.

99 Paragraph 8 of Statement of Zahari Azar bin Zainudin of Dagang Net recorded on 5.6.2017.

100 Paragraph 12 of the Statement by Asvinder Kaur A/P Asha Singh of Dagang Net recorded on 5.6.2017.
101 Paragraph 16 of the Statement by Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.

102 paragraph 3 of the Statement by Alwyn Hoa Chee Keong of Wynet recorded on 12.10.2016.

103 Paragraphs 33 to 39 of the Statement by Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net
recorded on 5.6.2017.
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Kelvin Tiong Chin Hock (“Kelvin Tiong”)

Dagang Net’s Contentions

111. Dagang Net challenges the accuracy of paragraphs 69 and 70 of the
Proposed Decision and sought to cross examine Kelvin Tiong. We shall

discuss these paragraphs.

Paragraphs 69 and 70:

112. Dagang Net sought to cross examine Kelvin Tiong in relation to Rank
Alpha’s motive for the complaint made to the Commission in 2015, and
the omission on the part of Rank Alpha to sign the MCPA in 2017,
although the draft did not contain the exclusivity clause. Dagang Net
argues that the end users using Rank Alpha’s software were still
allowed to submit their respective declaration through the NSW-SMK

system.

The Commission’s Findings

The following are the Commission’s findings regarding the aforesaid

paragraphs.

113. It is the Commission’s finding that Dagang Net had disregarded the

statement made by Kelvin Tiong in which he had said that since 2017,
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114.

115.

Rank Alpha had been committed to other on-going projects and thus

had not engaged with Dagang Net to re-join as a partner.'%

Dagang Net had also disregarded the consideration made by the
Commission in paragraph 299 of the Proposed Decision that the cut-off
date on 9.11.2017 for the alleged infringement is based on the invitation
date extended to the Rank Alpha for the signing of the MCPA sans the

exclusivity clause.

The Commission finds that there is merit in the complaint lodged by
Rank Alpha in 2015 as the Customs declarations made by the end
users using Rank Alpha’s software had experienced “errors” as
evidenced by the cases'® and the said software errors were
corroborated by the statement made by Abdul Khalil Bin Abdullah of
Dagang Net. "

Alwyn Hoa Chee Keong (“Alwyn Hoa”)

Dagang Net’s Contentions

116.

Dagang Net is dissatisfied with the statement of Alwyn Hoa dated
12.10.2016 and the information provided by him during the meeting with

the Commission on 20.3.2017.'% The statement and information were

104 Paragraph 6 of Statement of Kelvin Tiong Chin Hock of Rank Alpha recorded on 26.10.2017.

105 Email correspondence from Dagang Net to the Commission dated 8.6.2017.

106 Paragraph 34 of Statement of Abdul Khalil Abdullah of Dagang Net recorded on 5.6.2017.

107 Minutes of Meeting between Wynet and the Commission dated 20.3.2017; and Statement of Alwyn Hoa
Chee Keong of Wynet recorded on 12.10.2016.
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relied by the Commission in arriving at paragraphs 81, 82, 83, 103 and
125 of the Proposed Decision. We shall discuss each of these

paragraphs.

Paragraphs 81, 82 and 83

117.

118.

119.

In these paragraphs, the Commission notes that Alwyn Hoa had stated
that during negotiations with Dagang Net, he had objected to the
imposition of the exclusivity clause, but Dagang Net insisted on

maintaining the said clause.

Alwyn Hoa had also stated that the imposition of the exclusivity clause
by Dagang Net went against the original intention of the RMC to provide
more choices to the end users in light of the appointment of Dagang
Net and Edaran Trade as the service providers for the uCustoms

system.

Dagang Net argues that the disagreement over the terms and
conditions of the MCPA was not communicated to them when the offer
for the MCPA was first made in March 2015. The disagreement was
only made known by Wynet to Dagang Net after Wynet had signed the
Developer and Solution Partner Program with Edaran Trade on
30.11.2015."% Dagang Net further argues that the draft MCPA was later

108 Front page of Developer and Solution Partner Program Agreement between Edaran Trade and Wynet
dated 30.11.2015.
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extended to Wynet in 2017 wherein there were discussions to remove

the exclusivity clause.’%®

120. Dagang Net also submits that during the material time, Alwyn Hoa
would not have known that there would be more than one service
provider under the uCustoms system. As such, his statement

contradicts the statement of Zulkeflee bin Sahni of Dagang Net.'°

Paragraph 103:

121. Regarding this paragraph, Dagang Net sought to cross examine Alwyn
Hoa in relation to the allegation made by Wynet that many of its existing

end users were denied additional electronic mailboxes by Dagang Net.

122. Dagang Net argues that there was no evidence of being denied
provided by Alwyn Hoa save for the case of the three end users that

were denied the additional electronic mailboxes.
Paragraph 125:
123. In this paragraph, the Commission notes that Alwyn Hoa informed the

Commission that the usage of the SAC is impractical as the current

mailbox system causes information received by the end user from the

09 Internal email correspondence of Dagang Net and text correspondence between Dagang Net and
Wynet.
110 Statement of Zulkeflee bin Sahni of Dagang Net recorded on 7.6.2017; and Statement of Zulkeflee bin
Sahni of Dagang Net recorded on 26.9.2017.
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RMC, in relation to his declaration to the SMK via the NSW, to be non-
segregated between branches/headquarters of the end user and would

result in loss of information and/or confusion for the end user.

124. Dagang Net claims that Alwyn Hoa's view is not corroborated by any
other evidence. Dagang Net relies on the statements made by Francis
Walter Culas of AFAM'"" and Paul Seo Tet Chong''? to support its
argument that additional electronic mailboxes are no longer required
with the utilization of the SAC.

The Commission’s Findings

The following are the Commission’s findings regarding the aforesaid

paragraphs.

On paragraphs 81, 82 and 83

125. It is the Commission’s finding that Dagang Net had disregarded the
statements made by Wan Ahmad Syatibi of Dagang Net''® and Dato’
Wong Kam Yin of DNEX.'* Their statements corroborated the

statement and information provided by Alwyn Hoa, and supported the

"1Statement of Francis Walter Culas of AFAM recorded on 16.3.2017.
"2Paragraph 8 of Statement of Paul Seo Tet Cheong of FMFF and
SFFLA recorded on 28.2.2017.
"3Paragraph 18 of Statement of Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on
5.6.2017.
"4Paragraph 14 of Statement Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.
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findings of the Commission in paragraphs 81 to 83 of the Proposed

Decision.

126. Furthermore, the Commission is of the view that the inclusion of the
exclusivity clause is sufficient to establish an infringement and the
knowledge of the reason behind software providers’ refusal to sign up

is immaterial in establishing the infringement.

On paragraph 103

127. It is the Commission’s finding that Dagang Net had viewed paragraph
103 of the Proposed Decision in isolation and had disregarded the
totality of the Commission’s findings as stated in paragraphs 103 to 114

of the Proposed Decision.

128. Dagang Net had also disregarded the documentary evidence'"™
supporting the Commission’s finding in paragraph 103 of the Proposed

Decision.

On paragraph 125

129. It is the Commission’s finding that Dagang Net had viewed paragraph

125 of the Proposed Decision in isolation and had disregarded the

115 Email correspondence between Kuehne + Nagel and Dagang Net between 9.11.2015 and 2.12.2015;
and Email correspondence between Wangi Logistics and Dagang Net from 18.11.2015 to 4.12.2015.
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totality of the Commission’s findings as stated in paragraphs 124 to 130

of the Proposed Decision.

130. Dagang Net had disregarded the fact that the utilization of the SAC
would not enable the segregation of information with respect to mailbox
billings for each office branch and headquarter, the type of declaration,
the mode of transportation, or any other type of segregation that is
required by the end users. The Commission refers to the statements
made by Wan Ahmad Syatibi''®, Abdul Khalil bin Abdullah'’, Zahari
Azar bin Zainudin'8, Asvinder Kaur A/P Asha Singh all of Dagang
Net'"?, Dato’ Wong Kam Yin of DNEX'?° and Jane Lim of Rank Alpha.'?’
These statements corroborated the statement and information provided
by Alwyn Hoa and supported the finding of the Commission in

paragraph 125 of the Proposed Decision.

Paul Seo Tet Chong (“Paul Seo”)

Dagang Net’s Contentions

131. Dagang Net is dissatisfied with the statement made by Paul Seo on

28.2.2017 that was relied upon by the Commission in arriving at

16 Paragraph 8 of Statement Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on
5.6.2017.
"7 Paragraph 10 of Statement Abdul Khalil bin Abdullah of Dagang Net recorded on 5.6.2017.
118 Paragraph 8 of Statement Zahari Azar bin Zainudin of Dagang Net recorded on 5.6.2017.
119 Paragraph 12 of Statement Asvinder Kaur A/P Asha Singh of Dagang Net recorded on 5.6.2017.
120 Paragraph 16 of Statement Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.
21 Paragraph 5 of Statement Jane Lim Juck Noi of Rank Alpha recorded on 25.10.2016.
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paragraph 117 of the Proposed Decision. We shall now discuss this

particular paragraph.

Paragraph 117:

132. Dagang Net argues that paragraph 117 of the Proposed Decision and
the statement made by Paul Seo were contradictory to the statement
made by Dato' Wong Kam Yin of DNEX and the minutes of the 9"
Steering Committee Meeting between FMFF and Dagang Net on
24.10.2015. Dagang Net maintained that it would continue to support

end users of Rank Alpha’s software.

The Commission’s Findings

The following are the Commission’s findings regarding the aforesaid

paragraph.

On paragraph 117

133. It is the Commission’s finding that Dagang Net had considered
paragraph 117 of the Proposed Decision in isolation and had
disregarded the totality of the Commission’s findings at paragraphs 117

to 120 of the Proposed Decision.

134. The cross examination of Paul Seo for the purpose of paragraph 117 of

the Proposed Decision would be futile as it would not provide further
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clarification to the information already provided to the Commission

during the investigation.

Francis Walter Culas

Dagang Net’s Contentions

135. Dagang Net sought to cross examine Francis Walter Culas as his
statement of 16.3.2017 contradicts the statements made by Jane Lim
and Alwyn Hoa in relation to the claim that the SAC would render the

additional electronic mailbox to be unnecessary.

The Commission’s Findings

136. It is the Commission’s finding that Dagang Net had ignored the fact that
the utilization of the SAC would not enable the segregation of
information with respect to mailbox billings for each office branch and
headquarter, the type of declaration, the mode of transportation, or any
other type of segregation that is required by the end users. The
Commission refers to the statements made by Wan Ahmad Syatibi bin
Wan Abd Manan'2, Abdul Khalil bin Abdullah'?®, Zahari Azar bin
Zainudin'?*, Asvinder Kaur A/P Asha Singh'?®, all of Dagang Net, and

122 Paragraph 8 of Statement Wan Ahmad Syatibi bin Wan Abd Manan of Dagang Net recorded on
5.6.2017.
123 Paragraph 10 of Statement Abdul Khalil bin Abdullah of Dagang Net recorded on 5.6.2017.
124 Paragraph 8 of Statement Zahari Azar bin Zainudin of Dagang Net recorded on 5.6.2017.
125 Paragraph 12 of Statement Asvinder Kaur A/P Asha Singh of Dagang Net recorded on 5.6.2017.
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137.

138.

Dato’ Wong Kam Yin of DNEX."?® These statements corroborated the
statements and information provided by Jane Lim of Rank Alpha and

Alwyn Hoa of Wynet.

Dagang Net also had disregarded the information considered by the
Commission as stated in paragraphs 124 to 130 of the Proposed

Decision.

Furthermore, Dagang Net had disregarded the fact that upon receiving
the request for additional electronic mailboxes by the end users, it did
not advise them to utilise the SAC but instead urged the end users to

choose the authorised software providers.'?’

Mohd Nor Fauzi bin Abdul Kayum (“Mohd Nor Fauzi’)

Dagang Net’s Contentions

139. Dagang Net is dissatisfied with the statement made by Mohd Nor Fauzi

on 28.4.2017 which was relied upon by the Commission in arriving at
paragraph 146 of the Proposed Decision. Dagang Net is also

dissatisfied with Mohd Nor Fauzi’s statement made on 6.10.2017 which

126 Paragraph 16 of Statement Dato’ Wong Kam Yin of DNEX recorded on 5.6.2017.

27 Email correspondence between Dagang Net and DNEXPORT dated 3.11.2016; Paragraphs 11, 35 and
36 of Statement of Wan Ahmad Syatibi Wan bin Wan Abd Manan of Dagang Net recorded on 27.9.2017;
and Paragraphs 11 and 12 of Statement of Zahari Bin Mohamed Yusoff of DNeXPORT recorded on
13.7.2017.
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was relied upon by the Commission in arriving at paragraph 267(b) of

the Proposed Decision. We shall now discuss these paragraphs.

Paragraph 146:

140.

141.

142.

Dagang Net challenges the credibility of Mohd Nor Fauzi by reason of
the fact that he was a former employee of Dagang Net who was asked
to leave his employment earlier than the term of his employment
contract. In this context, Dagang Net contended that Mohd Nor Fauzi
was biased and not independent in giving his statement to the

Commission.

Dagang Net further argues that his statement also contains hearsay
evidence in relation to the statements allegedly made by Dato Mohd
Nor bin Hasan of RMC and John Patrick of MOF.

Dagang Net also argues that Mohd Nor Fauzi had given his statement
on Dagang Net’s obligation under the NSW-SMK that went beyond his

knowledge.

Paragraph 267(b):

143.

Dagang Net argues that the statement made by Mohd Nor Fauzi
contradicts the statement made by Jasbendarjit Kaur of Dagang Net
and he is incompetent to provide a statement on the technicality
surrounding the hypothetical issue of connectivity within the system.
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The Commission’s Findings

The following are the Commission’s findings regarding the aforesaid

paragraphs.

On paragraph 146

144.

145.

146.

It is the Commission’s finding that Dagang Net had considered
paragraph 146 of the Proposed Decision in isolation and had
disregarded the totality of the Commission’s findings as stated in

paragraphs 138 to 148 of the Proposed Decision.

Dagang Net also disregarded the minutes of the meeting that it had with
the RMC, MOF and Edaran IT dated 22.3.2017 prepared by the RMC
that supported the statement by Mohd Nor Fauzi in relation to the
position of RMC and MOF. The Commission views the said minutes as
corroborative evidence which supported the Commission’s finding at

paragraph 146 of the Proposed Decision.

The cross examination of Mohd Nor Fauzi for the purpose of paragraph
146 of the Proposed Decision would not provide further clarification to
the information already provided to the Commission during the

investigation.
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On paragraph 267(b)

147.

148.

149.

The Commission maintains that it is empowered to take statements
from any person believed to be acquainted with the facts and

circumstances of the case.

In this regard, Mohd Nor Fauzi at the time of his statement, holds the
position of the Head of National Single Window and RMC Project at
Edaran IT Services Sdn. Bhd. Edaran IT is the vendor of RMC
responsible to set up the SMK and has been maintaining the SMK IT
infrastructure and software for the past 25 years. Moreover, Edaran IT

also collects data and information from the market for the use of RMC.

The cross examination of Mohd Nor Fauzi for the purpose of paragraph
267(b) of the Proposed Decision would not provide further clarification
to the information already provided to the Commission during the

investigation.

Yeoh Keng Yao

Dagang Net’s Contentions

150. Dagang Net sought to cross examine Yeoh Keng Yao in relation to his

complaint lodged to the Commission and the accuracy of paragraphs
160 to 162 of the Proposed Decision. We shall discuss these

paragraphs.
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Paragraphs 160 and 162:

151.

152.

Dagang Net argues that it had granted a temporary electronic mailbox

to Titimas Logistics.

Dagang Net further submits that the action by Titimas Logistics was with
ulterior motive considering the statement made by Yeoh Keng Yao on
13.1.2017 in relation to Titimas Logistics’s application for the additional
electronic mailboxes and its usage. In this context, Dagang Net further

contended that Titimas Logistics’s complaint was not bona fide.

The Commission’s Findings

The following are the Commission’s findings regarding the aforesaid

paragraphs.

On paragraphs 160 to 162

153.

The Commission finds that Dagang Net had challenged the motive of
Yeoh Keng Yao but did not rebut the fact that the temporary additional
electronic mailbox was granted on the condition that Titimas Logistic
was required to migrate from Rank Alpha to other authorised software
providers within the period from the date the temporary additional

electronic mailbox was granted until 30.12.2016."%8

128 Email Correspondence between Dagang Net and Titimas Logistics dated 24.9.2016.
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154. The cross examination of Yeoh Keng Yao for the purpose of paragraphs
160 to 162 of the Proposed Decision would not provide further
clarification to the information already provided to the Commission

during the investigation.

155. The Commission takes the position that it is sufficient if the body of
evidence, considered as a whole, proves on a balance of probabilities
that an infringement of the section 10 prohibition had occurred. Such
evidence could consist of direct evidence, circumstantial evidence, and
inferences from established facts. The Commission also takes into
account of the fact that the statements recorded from the listed

individuals were to a great extent corroborated.

156. The Commission is of the view that Dagang Net was offered a fair and
reasonable opportunity to respond to the Proposed Decision including,
but not limited to, responding to the veracity and accuracy of the
statements of Dagang Net’s listed individuals. In this regard, the
Commission has considered all the evidence as well as the written and

oral representations by Dagang Net.

F.2 THE COMMISSION’S ALLEGED FAILURE TO GRANT SUFFICIENT
EXTENSION OF TIME

157. Dagang Net was required to submit its written representation by
20.8.2018. On 31.7.2018, Dagang Net applied to the Commission for

an extension of time of three months to submit its written
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158.

159.

160.

representation on the grounds, inter alia, that the issues involved are
numerous and complex as well as the gravity of the financial penalty
that might be imposed on Dagang Net. The Commission, via an email,
granted Dagang Net an extension of time to submit its w